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Editor's Note

The pace of insolvency law reform and development of domestic and international insolvency law is quickening in many jurisdictions. This issue of the INSOL Newsletter highlights some of these developments.

In the last newsletter, the Editorial Note focused on the recent decision of Judge Burton R. Lifland of the U.S. Bankruptcy Court for the Southern District of New York in connection with the Bear Stearns Cayman Island hedge fund case. The case was under appeal at the time of the last newsletter. The appeal decision has now been rendered, and the appeal has been dismissed. This issue of the Newsletter provides a comment by Lynn Harrison on this important decision under Chapter 15 of the U.S. Bankruptcy Code.

In keeping with the theme of cross-border insolvencies, the Newsletter contains an article by Harry Rajak on universalism in English insolvency law. The framework for this discussion is a case from the House of Lords dealing with the insolvent liquidation of an Australian group of insurance companies and the UK provisional liquidators over UK assets. 

The treatment of derivatives in insolvencies continues to be a focus. Issue Number 5 of the Newsletter provided an update on the amendments to Canadian insolvency law that deal with the protection afforded by eligible financial contracts. This issue of the Newsletter provides a discussion on how these issues are dealt with under the US Bankruptcy Code in an article by Cadwalader, Wickersham & Taft LLP. The article discusses a case that considers the ability to terminate BBB rated mortgage backed notes and whether a repurchase agreement is eligible for the safe harbour protection as "interests in Mortgage loans".

In Canada, the court has just approved the largest restructuring plan ever presented, representing not just one debtor, but rather the whole third party asset backed commercial paper market, which is in excess of $32 billion. This issue provides a summary of the events leading up to the restructuring and the landmark decision of the court.

Finally, the Newsletter contains an article by Artur Trapitsyn, Ottmar Hermann, and Daniel Fritz on the Russian Federal law on Insolvency (Bankruptcy) of Enterprises, which is the third amendment to the Russian insolvency laws in recent times.

Steven Golick 
Partner, Osler, Hoskin & Harcourt LLP 
Toronto, Canada 
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Plan to Restructure Third Party Asset Backed Commercial Paper Market in Canada Obtains Court Approval

In a landmark decision of the Ontario Superior Court of Justice released June 5, 2008, the court has confirmed a plan of arrangement under the Companies’ Creditors Arrangement Act (“CCAA”) which restructures approximately $33 billion of debt relating to third party asset backed security (“ABCP”) in Canada.

The case is unusual for a number of reasons. The applicants were a group of holders of ABCP representing $21 billion of notes who sought to have 20 ABCP conduits placed within the protection of the CCAA in order to restructure the conduits. While the total ABCP market in Canada is approximately $116 billion, this includes ABCP issued by banks. The 20 conduits in this case are substantially all of the issuers of third party (i.e. non bank) issued asset back commercial paper in Canada, in the total amount of approximately $33 billion Canadian dollars. (The Canadian dollar is currently approximately on par with the US dollar). While many of these conduits were sponsored by one corporation, Coventree Capital Inc, the others were sponsored by 5 other entities. The only nexus amongst the conduits of unrelated sponsors was that they had issued third party ABCP.

The second, and arguably the more unusual aspect of this case is that the plan provides for a broad blanket release from any and all claims against not only the conduits and the sponsors, but any other person, including dealers, liquidity providers, rating agencies, issuer trustees. In essence any claims that could be made against any person, not just the conduits, for any damages suffered have been wiped out with one carved out exception.

The third unique aspect of this case is the speed with which this restructuring has been proceeded. While the situation arose in August, 2007, the initial order under the filing did not occur until March 17, 2008. In less than 3 months since the date of filing (less than 9 months since the collapse of the ABCP in Canada), the parties involved have obtained court approval for the largest and most complex restructuring in Canadian history.

The issue of the appropriateness of the granting of such broad third party releases to persons other than directors and officers, including certain releases for fraud, has now been judicially considered and explored in a comprehensive and thoughtful decision. It is a credit to all concerned that this was accomplished in record time, without full information disclosure to all parties, and in circumstances of unrelated debtors. It will be interesting to see the effect, if any, that this has on the ABCP in Canada. However, there is no doubt that this decision will assist the various stakeholders to bring greater stability and certainty to their positions, and will allow them to move forward.

The note holders have indicated that they have an intention to appeal. No appeal has been filed as yet.

For the full article please click here. 
Steven Golick 
Partner, Osler, Hoskin & Harcourt LLP 
Toronto, Canada 
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Americas

United States of America
(i) American Home Court Expands Scope of Repo Safe Harbor

American Home Mortgage Investment Corp. v. Lehman Bros. Inc., et al. (In re American Home Mortgage Corp.), Bankr. Case No. 07-11047, Adv. Proc. No. 07-51739 (CSS) (Bankr. D. Del. May 23, 2008) 

On 23 May 2008, the United States Bankruptcy Court for the District of Delaware ruled that BBB-rated mortgage-backed notes are eligible for the Bankruptcy Code's repurchase agreement safe harbor as “interests in mortgage loans”. The court also held that a repurchase agreement constituted a sale, as opposed to a financing governed by UCC Article 9 -- the first decision on this topic since the financial contract safe harbors were expanded under the 2005 amendments to the Bankruptcy Code. The court thereby allowed the non-debtor counterparty to terminate the repo upon a bankruptcy event of default and liquidate its collateral free from the “commercial reasonableness” strictures of UCC Article 9. Judge Sontchi’s decision thus confirms the breadth of the safe harbors of sections 559 (repurchase agreement) and 555 (securities contract) of the Bankruptcy Code and further clarifies the manner in which remedies may be exercised under safe harbored contracts.

For a case note please see Cadwalader, Wickersham & Taft LLP Clients and Friends Memo, 29 May 2008 
For the full judgment please click here.
back to the top
(ii) Chapter 15 Denial Affirmed for Bear Funds with U.S. COMI : No “Establishment” Despite Existence of Foreign Proceeding 

In re Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd. and In re Bear Stearns High-Grade Structured Credit Strategies Enhanced Leverage Master Fund, Ltd., 374 B.R. 122 (Bankr. S.D.N.Y. 2007), aff’d, Nos. 07-12383 and 07-12384 (S.D.N.Y. May 22, 2008)

On 22 May 2008, Judge Burton Lifland's Bear Stearns decision in which he found that two hedge funds organized in the Cayman Islands did not qualify for Chapter 15 relief was affirmed by U.S. District Judge Robert W. Sweet of the Southern District of New York.

The District Court's decision succeeds in helping to clarify “the process by which financial problems of insolvent hedge funds are resolved.” This decision is also a particularly useful resource for identifying the factors that are insufficient to evince a foreign “establishment”. Moreover, Judge Sweet’s opinion further provides a helpful framework for Chapter 15 in general and in this way advances our understanding and the utility of this new chapter of the United States Bankruptcy Code. 

For the Opinion of the Court please click here.
For a case note by Lynn Harrison, Curtis, Mallet, Prevost, Colt & Mosle LLP please click here.
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Europe, Africa & Middle East 

England & Wales

Russia

The Russian Approach to Modern Insolvency Management

In Russia, a completely new approach to a modern insolvency law only started during the era of transition in the 1990s. The starting point was the Federal Law on insolvency (Bankruptcy) of Enterprises (FIL), enacted in November 1992 and reformed in 1998. 

The new law deals with most mistakes and shortcomings of the two preceding pieces of legislation. In accordance with the new law a new type of key organisation appeared within the insolvency infrastructure – the so-called self-regulated organisations of insolvency practitioners (SIROS). These SIROS are structured similarly to Russian associations of attorneys-at-law.

Further, in 2003, an administrative reform was carried out in Russia. The reform’s major goals were to improve the system of state management and to reduce the number of bureaucratic hurdles and as a consequence, the various interests of the Russian state in insolvency proceedings are now represented by four governmental bodies.

This article covers many interesting aspects relating to the Insolvency Practitioners in Russia such as how an insolvency procedure may be started, the appointment process, the available insolvency procedures, and the creditors rights and ranks.

For the full article please see Eurofenix, Spring 2008, P. 8 
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Asia Pacific

Australia

Priority of Litigation Funding in an Insolvency 

Following the ruling given in the case of Meadow Springs Fairway Resort Ltd (In Liq) v Balanced Securities Limited (No 2) [2008] FCA 471) there may be an impact on the ability of liquidators to obtain litigation funding. 

In this case, the Federal Court held that management fees due to a litigation funder under a litigation funding agreement take priority to the claims of secured creditors. However, a success fee would only be payable to the litigation funder after payment of the debts owed to the secured creditors. This is because the success fee was not an 'expense' incurred in the course of producing the fund and so did not fall within the protection of the liquidator's lien which would have entitled it to priority.

Liquidators should therefore, before entering into litigation funding agreements, first consider obtaining a specific indemnity or agreement from creditors to postpone or waive their priority to payment from the funds that are realised by the action, until all amounts owed to the litigation funder have been paid.

For more details please see Allens Arthur Robinson Focus: Insolvency May 2008 
back to the top
Europe, Africa & Middle East 

England & Wales

Universalism in English Insolvency Law 

A very recent decision of the House of Lords, the highest court in the UK, illustrates one of the most impressive and enduring characteristics of the insolvency law of this jurisdiction. In McGrath and another v Riddell and other, the UK’s commitment to the process of universalising and harmonising its insolvency principles with those of other jurisdictions, is clearly in evidence.

The McGrath case arose from the insolvent liquidation in Australia of the HIH group of insurance companies. Some of the assets of these companies were in the UK – principally in the form of claims under reinsurance policies. In order to protect these UK assets, provisional liquidators had been appointed in the UK and the UK court was asked by the Australian court - under whose jurisdiction the liquidation was being conducted - for assistance in remitting these UK assets to Australia to be distributed with the other assets in accordance with Australian insolvency principles.

The judge at first instance refused the request to have the assets remitted to Australia, and this decision was affirmed by the Court of Appeal, but in a unanimous decision, the House of Lords overturned this ruling and acceded to the Australian liquidators’ request. While the circumstances of the case were relatively straightforward, legal issues of considerable complexity were raised, and despite the unanimity of the House of Lords’ decision, each of the Law Lords read a separate speech and revealed a sharp division of opinion as to the basis for the decision. 

For the full article by Harry Rajak, Professor Emeritus of Law, University of Sussex, UK, please click here. 
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INSOL International Chicago One Day Seminar
INSOL is hosting a one day seminar to be held at Hyatt Regency Chicago on 10th July 2008. An interesting and informative educational program has been finalised for this seminar delivered by some of the regions key professionals. Topics to be covered include changes in global restructuring, the effects of the credit crunch and valuations in out of court restructurings.

We are delighted that Professor Bernard Black of the University of Texas will be our key note speaker for the day.

To avoid disappointment please book your delegate place now. For further details and to download the registration brochure please click here. 
For details of sponsorship opportunities that are available please contact Penny Robertson pennyr@insol.ision.co.uk
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Note: The INSOL News update will be circulated monthly. If you would prefer not to receive an electronic copy of this news letter in the future please let us know by clicking on the attached link.

PLEASE NOTE THAT THIS E-MAIL WAS SENT FROM AN ADDRESS THAT CANNOT ACCEPT INCOMING MESSAGES. PLEASE DO NOT REPLY TO THIS ADDRESS.
If you have any queries or comments contact Jelena Sisko at jelena@insol.ision.co.uk
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INSOL Contacts

If you would like to send an article for inclusion in one of our forthcoming issues please contact our Technical Manager, Sonali Abeyratne at sonali@insol.ision.co.uk
If you would like to introduce a new member to INSOL International please contact, Jelena Sisko at jelena@insol.ision.co.uk
 

 

 

 

[image: image7.png]2:3 Philpot Lano, London EC3M 8AQ, England
Tol: (+44) 020 7929 6679
Fax: (+44)

INSOL INTERNATIONAL www.insol.org








